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STANLEY MOSK, an Associate Justice of the Supreme Court, 
Petitioner, v. 
THE SUPERIOR COURT OF LOS ANGELES COUNTY, 
Respondent; 
COMMISSION ON JUDICIAL PERFORMANCE, 
Real Party in Interest. 

SUMMARY 

An associate Supreme Court justice filed a petition for a writ of man
date in the superior court to quash a subpoena ordering him to appear 
as a witness at a public hearing before the Commission on Judicial Per
formance, which was investigating the possible judicial misconduct by 
one or more justices of the Supreme Court. Petitioner sought to quash 
the subpoena on the ground the public investigation, pursuant to Cal. 
Rules of Court, rule 902.5, was unconstitutional in light of Cal. Const., 
art. VI, § 18, subd. (f), which requires the Judicial Council to make 
rules which provide for confidentiality of proceedings before the com
mission. The superior court denied the petition. However, the Court of 
Appeal granted the petition and issued a peremptory writ ordering the 
Superior Court to quash the commission's subpoena. Before the Court 
of Appeal's decision became final, the commission petitioned the Cali
fornia Supreme Court for a writ of mandate to compel the Court of 
Appeal to vacate the peremptory writ or to transfer the proceedings to 
itself on its own motion. All the Supreme Court justices, except one, 
disqualified themselves from acting on the commission's petition. The 
Chief Justice assigned six Court of Appeal justices, who were selected 
by lot pursuant to an order by the Supreme Court, to act on the peti
tion. The court then ordered the superior court proceeding transferred 
to itself on its own motion. The Supreme Court subsequently found and 
delcared that the remaining Supreme Court justice was disqualified 
from participating in the case, and a seventh Court of Appeal justice 
was then selected to replace him. 

The Supreme Court issued a peremptory writ of mandate directing 
the superior court to vacate the order entered and to enter a new order 
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quashing the commission's subpoena of the associate justice. The court 
held that the Supreme Court, composed of all assigned judges pro tern-
pore, had constitutional authority and jurisdiction to act in the matter. 
The court also held the fact that the Chief Justice was disqualified from 
deciding the merits of a given case did not preclude her from exercising 
her administrative responsibilities in assigning judges to replace dis
qualified Supreme Court justices. The court further held that in light of 
the history and purpose of Cal. Const., art. VI, § 18, the limited scope 
of the commission's authority to investigate judicial misconduct, the 
strong public policy in favor of confidential investigations by the com
mission, and the absence of any indication that the people of California 
intended to change the constitutional requirement of constitutionality 
by revision of art. VI, in 1966, the Judicial Council had authority to 
adopt rules which provide for confidentiality, but it did not have the 
power to authorize public investigations and hearings before the com
mission. Accordingly, the court held the associate justice could not 
constitutionally be compelled to testify at the public hearing before the 
commission. (Opinion by The Court.) 

HEADNOTES 

Classified to California Digest of Official Reports, 3d Series 

(la, lb) Judges § 4—Temporary Judges—Authority of Supreme Court 
Composed of Temporary Judges.-A Supreme Court composed of 
all assigned judges pro tempore had constitutional authority and 
jurisdiction to decide a petition by an associate Supreme Court jus
tice to quash a subpoena ordering him to appear as a witness at a 
public hearing before the Commission on Judicial Performance 
which was investigating possible judicial misconduct by one or 
more justices of the Supreme Court, where all of the regular jus
tices of the court were disqualified from acting in the matter. The 
Constitution gives the Chief Justice broad authority to expedite the 
work of the courts, and implicit in that authority is the Chief Jus
tice's power to assign judges to assist the Supreme Court when 
regular Supreme Court justices are disqualified. The fact that the 
Chief Justice was disqualified from deciding the merits of a given 
case did not preclude her from exercising her administrative re
sponsibilities in assigning justices to replace disqualified Supreme 
Court justices. Moreover, when all the Supreme Court justices 
were ultimately disqualified, the Chief Justice was empowered to 
make the assignment under the rule of necessity. 
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(2) Judges § 4—Temporary Judges—Selection.—The manner, method 
or criteria for selection of duly qualified assigned judges is within 
the inherent power of the Supreme Court and within the discretion 
of the Chief Justice in the exercise of her constitutional authority 
to make the assignments. Selection of assigned judges by lot is a 
proper method which the Chief Justice may use to avoid charges 
of bias, prejudice, or favoritism in making the selection. 

(3) Judges § 4—Temporary Judges—Authority.—A duly assigned 
judge pro tempore generally has the same power and authority 
(pro hac vice) as a regular judge of the court to which he or she is 
aligned. 

(4a, 4b) Judges § 1—Commission on Judicial Performance—Confiden
tiality of Proceedings.—Rule 902.5, of the Cal. Rules of Court, 
which authorized a public hearing of an investigation by the Com
mission on Judicial Performance of possible judicial misconduct by 
one or more justices of the Supreme Court, was inconsistent with 
Cal. Const., art. VI, § 18, subd. (f), which requires the Judicial 
Council to make rubs which provide for confidentiality of proceed
ings before the commission, in light of the historv and puroose of 
h f provision the limited scope of the commission^ authoritTto in 

vestfgate jud cial mTsconduct the s ^ T S ^ U c T t o faJorSf 
Z t i S Z t the commission a^d in the absence 
of any^indicaSon ha the o^pb of cSfornk intended to change 
Se^nl t i tot ionS r e q u i r e m S f I f i S v b R e v i s i o n of aft 
V ™966 Thus S S Council ] h a s ^ t t T X r t r u t e 
which rfrovide for confidenSaHtv bu? t a ^ n o S e th^ootw to 

ActrdTnglv an assodate tasti" of tt^^Su?3 noi 

S e c ^ m S o n 
[See Cal.Jur.3d, Judges, § 65; Am.Jur.2d, Judges, § 18.] 

(5) Judges § 1—Commission on Judicial Performance—Authority. 
—The Commission on Judicial Performance does not have the au
thority to investigate a "court"; its inquiry must be limited to 
misconduct or disability of an individual judge. The commission 
may privately admonish a judge for improper action or a derelic
tion of duty, but it has no power to censure, remove, retire or 
otherwise discipline a judge. It can only make certain recommen
dations to the Supreme Court, which then reviews the evidence 
and makes its own finding. Although the commission's findings are 
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(6) 

(7) 

given great weight by the Supreme Court, they are inconclusive 
except where the commission, having made a preliminary investi
gation, concludes that there is insufficient evidence to charge a 
judge with judicial misconduct. 
Judges § 1—Commission on Judicial Performance—Confiden
tiality—Public Policy.—The confidentiality of investigations and 
hearings by the Commission on Judicial Performance is based on 
sound public policy. Confidentiality encourages the filing of com
plaints and the willing participation of citizens and witnessess by 
providing protection against possible retaliation or recrimination. 
It protects judges from injury which might result from publication 
of unexamined and unwarranted complaints by disgruntled liti
gants or their attorneys, or by political adversaries. It preserves 
confidence in the judiciary as an institution by avoiding premature 
announcement of groundless claims of judicial misconduct or dis
ability, and is essential to protecting the judge's constitutional 
right to a private admonishment if the circumstances so warrant. 
When removal or retirement is justified by the charges, judges are 
more likely to resign or retire voluntarily without the necessity of a 
formal proceeding if the publicity that would accompany such a 
proceeding can thereby be avoided. 
Statutes § 13—Amendment—Meaning.—Generally, a substantial 
change in the language of a statute or constitutional provision by 
an amendment indicates an intention to change its meaning. But a 
mere change in phraseology, incident to a revision of the Constitu
tion or statute, does not result in a change or meaning unless the 
intent to make such a change clearly appears. 

(8) Words, Phrases and Maxims—"Provide for."—The words "provide 
for" are generally used to mean "to take precautionary measures" 
or "to make a proviso" or "to supply or furnish" in view of a possi
ble need. 

(9) Judges § 1—Commission on Judicial Performance—Confidentiality 
—Rules.—Cal. Const., art. VI, § 18, subd. (f), requires the Judi
cial Council "to establish" ruks for confidentiality of proceedings 
before the Commission on Judicial Performance, and while the Ju
dicial Council is delegated discretionary power to establish rules 
which provide for confidentiality, § 18, subd. (f), does not, on its 
face, give the council discretionary power to make exceptions to 
the confidentiality requirement by authorizing public investigations 
and hearings. 
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(10) Constitutional Law § 10—Construction of Constitutions—Ambi
guity.—Where a provision in a Constitution is ambiguous, a court 
must ordinarily adopt that interpretation which carries out the in
tent and objective of the drafters of the provision and the people 
by whose vote it was adopted. In order to ascertain the intent and 
objective of an ambiguous constitutional provision, a court may 
consider official reports of the Constitution Revision Commission 

(11) Constitutional Law § 16—Construction of Constitutions—Contem
poraneous and Longstanding Construction.—While the contempo
raneous administrative construction of an enactment by those 
charged with its enforcement and interpretation is entitled to great 
weight unless erroneous or unauthorized, the ultimate determina
tion of the meaning of a constitutional provision rests with the 
court. 

(12) Mandamus and Prohibition § 52—Mandamus—Defenses—Laches 
—Delay—Commission on Judicial Performance—Public Hearings. 
—An associate justice of the Supreme Court who sought a writ of 
mandate to quash a subpoena ordering him to appear as a witness 
at a public hearing before the Commission on Judicial Perfor
mance was not precluded from asserting the constitutional require
ment of confidentiality by not filing the petition until after the 
commencement of the public hearings where the justice delayed 
t S r S S T h i s petition at the request of the commSion and 
where he advised Sfe commission of hfe p r « M | ^ n weUta ad-
vancclot'the^public h e a ™ 

(13) Judges § 1—Commission on Judicial Performance—Confidentiality 
—Announcement of Results or Status of Investigation.—Where an 
investigation by the Commission on Judicial Performance of al
leged judicial misconduct is known to the public, the commission 
may report the results or status of the investigation to the public 
without violating the constitutional requirement of "confidentiality 
of proceedings." While Cal. Const., art. VI, § 18, subd. (f), prohib
its public hearings and public reports of testimony and other 
evidence presented to the commission, it does not preclude either 
the commission or a judge under investigation publicly announcing 
the results of an investigation already known to the public. 

COUNSEL 

Mitchell, Silberberg & Knupp, Edward M. Medvene and Richard M. 
Mosk for Petitioner. 
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Bledsoe & Rucka, Victor H. Beauzay, Philip L. Hammer, Michael J. 
Ezgar, Robert T. Bledsoe, N. Michael Rucka, Stephen D. Sprenkle, 
Melvyn D. Silver, Emmett P. O'Boyle, Edward M Suden, Louis H. 
Ginsberg, Alfred Lombardo, Paul E. Jacobs, Susan T. Levin, J. Andrew 
McKenna, Frederick L. Boyd, John A. Stonich and Ann E. Bailey as 
Amici Curiae on behalf of Petitioner. 

No appearance for Respondent. 

Beardsley, Hufstedler & Kemble, Seth M. Hufstedler, John Sobieski, 
Burton J. Gindler, Peter O. Israel, Pierce O'Donnell and Evelyn Balder-
man for Real Party in Interest. 

Gray, Cary, Ames & Frye, Josiah L. Neeper, Edward J. Mclntyre, Jan 
S. Gonnerman, Lawrence W. Jordan, Jr., and Joanne M. Garvey as 
Amici Curiae on behalf of Real Party in Interest. 

OPINION 

THE COURT.*—Associate Supreme Court Justice Stanley Mosk filed 
a petition for a writ of mandate, or other appropriate relief, in the Los 
Angeles County Superior Court to quash a subpoena ordering him to 
appear as a witness at a public hearing before the Commission on Judi
cial Performance (hereinafter the Commission), which is investigating 
possible judicial misconduct by one or more justices of the Supreme 
Court.1 Justice Mosk sought to quash the subpoena on the ground the 
public investigation, pursuant to rule 902.5 of the California Rules of 
Court, is unconstitutional in light of California Constitution article VI, 
•Before seven assigned judges from the California Court of Appeal: Associate Justice 
James A. Cobey, Second Appellant District, Division Three (Los Angeles), as Acting 
Chief Justice; Associate Justice Joseph A. Rattigan, First Appellate District, Division 
Four (San Francisco); Associate Justice James B. Scott, First Appellate District, Divi
sion Three (San Francisco); Associate Justice Hugh A. Evans, Third Appellate District 
(Sacramento); Associate Justice George Hopper, Fifth Appellate District (Fresno); 
Presiding Justice Clinton W. White, First Appellate District, Division Three (San 
Francisco); Associate Justice John J. Miller, First Appellate District, Division Two 

•The Commission undertook the investigation, on request of the Chief Justice, in re
sponse to widespread news media reports that one or more of the justices improperly 
delayed the filing of controversial decisions, particularly the decision in People v. Tan
ned (Cal. 1978) until after the November 1978 election at which the names of four 
Supreme Court justices were on the ballot for confirmation by the voters. Justice Mosk 
was not one of the four justices on the ballot for reconfirmation. 

tReporter's Note: Rehearing granted, for subsequent opinion see 24 Cal.3d 514 [156 
Cal.Rptr. 450, 596 P.2d 329]. 
[Oct. 1979] 
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section 18, subdivision (f), which requires the Judicial Council to make 
rules which provide for confidentiality of proceedings before the Com-
mission. The superior court denied Justice Mosk's petition. He then 
petitioned the Court of Appeal, Second Appellant District, for a writ of 
mandate to compel the superior court to vacate its order denying his pe
tition and to enter a new order granting relief. The Court of Appeal 
granted Justice Mosk's petition and issued a peremptory writ which or
dered the superior court to quash the Commission's subpoena of Justice 
Mosk. Before the Court of Appeal's decision became final, the CommS 
sion petitioned the California Supreme Court for a writ if mandate to 
compel the Court of Appeal to vacate the peremptory wrif in the alter
native, the Commission requested that the Supreme Court transfer the 
proceed ng to itself on its own motion. (CoJm^nTnJu^faTper-
JoZZev Court ofAppeal LA No 11134 ) AU thSupreme Court 
justices excem^socialJustice Newman d i squa l i f i ed thS£s f£m 
actingToT^ ^ ^ o ^ Z d ^ ^ c C ^ ^ ^ ^ ^ 
Court of AprLl j u T c ^ who were seated by lot pursuanto In order 
byAe Supreme^ S r t to act on the peaion^ Thif iur t then ordered 
the firsm^^T(Moskv SuTrilCourt LA No 31140) u ™ 
ferredtto S o n ° f t s own motion^ (See Cal Const' art VI § 12-Cat 
Rules of Court rule 20.) 

Justice Mosk raises two principal questions: (1) Does the Supreme 
Court, composed of all assigned judges pro tempore, have constitutional 
authority or jurisdiction to act in this matter? (2) If so, is rule 902.5 of 
the California Rules of Court unconstitutional in light of article VI, 
section 18, subdivision (f), of the California Constitution? As we shall 
explain, we conclude that this court has authority to decide the merits 
of this dispute, that rule 902.5 is unconstitutional because it violates the 
confidentiality requirement of article VI, section 18 subdivision (f) and 
Sa t Justke Mosk consequen ly cannot be compelled to testify at a pub
lic hearing^before theSmmission 

I 
(la) Justice Mosk argues that this court, composed of all assigned 

judges pro tempore, has no constitutional authority or jurisdiction to act 
in this case, and that the peremptory writ of mandate issued by the 
Court of Appeal, Second Appellate District, must therefore stand as the 

2On motion by the Commission, this court subsequently found and declared that Jus-
tice Newman was disquaiffied from participating in this case. A seventh Court of 
Appeal justice was then selected by lot to replace Justice Newman. 

3For this reason the second proceeding {Commission on Judicial Performance v. 
Court of Appeal, L.A. No. 31134) is dismissed. 
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decision of the court of last resort. 

The California Constitution, article VI, section 2, provides: "The Su
preme Court consists of the Chief Justice of California and 6 associate 
justices. The Chief Justice may convene the court at any time. Concur
rence of 4 judges present at the argument is necessary for a judgment. 
[11] An acting Chief Justice shall perform all functions of the Chief Jus
tice when the Chief Justice is absent or unable to act. The Chief Justice 
or, if the Chief Justice fails to do so, the court shall select an associate 
justice as acting Chief Justice." 

The Chief Justice has long had constitutional authority to assign any 
lower court judge, who is otherwise qualified, to the Supreme Court to 
sit in place of a disqualified Supreme Court justice. The 1926 constitu
tional amendment which created the Judicial Council (Cal. Const., art. 
VI, § la, now § 6) provided that the Chief Justice, as chairman of the 
Judicial Council, "shall seek to expedite judicial business and to equal
ize the work of the judges, and shall provide for the assignment of any 
judge to another court of a like or higher jurisdiction to assist a court or 
judge whose calendar is congested, to act for a judge who is disqualified 
or unable to act, or to sit and hold court where a vacancy in the office 
of judge has occurred." As amended in 1966 and 1974, this provision 
now reads: "The Chief Justice shall seek to expedite judicial business 
and to equalize the work of judges. The Chief Justice may provide for 
the assignment of any judge to another court but only with the judge's 
consent if the court is of lower jurisdiction. A retired judge who con
sents may be assigned to any court." (Cal. Const., art. VI, § 6, par. 
5th.j< 

Although the 1966 revision of article VI eliminated the language 
which empowered the Chief Justice to assign any judge to another court 
to act for a judge who is disqualified or unable to act, the 1966 revision 
was not intended to preclude the Chief Justice from assigning a duly 
qualified judge to another court to act for a disqualified judge. The 
1966 revision was part of an overall policy of the Constitution Revision 
Commission to eliminate unnecessary language and to state the sub
stance of existing sections more concisely and in modern terms. (Cf. 
People v. Tijerina (1969) 1 Cal.3d 41, 48 [81 Cal.Rptr. 264, 459 P.2d 
680]; see also Cal Const. Revision Com., Proposed Revision (1966) p. 
82.) The Constitution gives the Chief Justice broad authority to expe-

4Code of Civil Procedure section 170.8 also provides that the Chairman of the Judi
cial Council (Chief Justice) may assign a judge to hear an action or proceeding in a 
court where there is no qualified judge in that court to hear the action or proceeding. 
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dite the work of the courts (see People v. Najera (1979) 88 Cal.App 3d 
930, 933-934 [152 Cal.Rptr. 124]), and implicit in that authority is the 
Chief Justice's power to assign judges to assist the Supreme Court when 
regular Supreme Court justices are disqualified. Such assignments have 
become commonplace. § 

Justice Mosk argues that once the Chief Justice disqualified herself 
from participating in this proceeding, she was also disqualified from as
signing other judges to the Supreme Court to decide this matter, and 
that the order assigning Court of Appeal judges to this court is there
fore void (citing Noorthoek v. Superior Court (1969) 269 Cal.App.2d 
600, 604-606 [75 Cal.Rptr. 611, and discussion of authority of judge 
disqualified under Code Civ. Prcl , § 170, to make certain orders n the 
action or proceeding). When the Chief Justice is disqualified, normally 
the Acting Chief Justice makes assignments to the Supreme C o u 7 
fill vacancies However, the fact that the Chief Justice is disquaHfied 
from deciding the merits of a given case does not preclude he from eS 
ercSinThTadminSrative responsibilities in assignLg judges to redace 
d s T u a H f i e d l ^ ^ ^ ^ S T ^ YM^TKS ^ ^ 
Wn 2d 464 [520 P 2d 927 ■ Su^B^d'ofL^ ExZTners SpLls 
0945) 61 W y f 70 [155 P 2d 2851 cert den 325 US 886 [89 L S 
2001 65 S Ct 1571 Mo r̂eover where afhere all the Supreme Court 
justceswere ultima dv d ^ ^ ^ ^ r f ^ c e is S ^ ^ 
m a ^ r ^ m c i r L d w S ^ of necessity ' empowered t0 

There is no constitutional provision, statute, or court rule which pre
scribes the manner in which assigned judges are to be selected, except 
for article VI, section 18, subdivision (e), which is not applicable here.6 

5Undcr the rule of necessity a disqualified administrative officer may nevertheless 
act if his failure to act would necessarily result in a failure of justice. (Caminelti v. 
Par. Mutual L. Ins. Co. (1943) 22 Cai.2d 344, 366 [139 P.2d 908]; see also Scannell v. 
H W ( \ 9 4 8 ) 86 CaI.App.2d 489, 493 [195 Cal.Rptr. 536]; Brenkwltz v. City of Santa 
Cruz (1969) 272 Cal.App.2d 812, 818 [77 Cal.Rptr. 705].) -

^Article VI, section 18, subdivision (c), of the California Constitution provides: "A 
recommendation of the Commission on Judicial Performance for the censure, removal 
or retirement of a judge of the Supreme Court shall be determined by a tribunal of 7 
court of appeal judges selected by lot." Justice Mosk argues that the adoption of this 
provision in 1976 indicates that prior to 1976 a Supreme Court composed of assigned 
judges pro temporc court not have been established to consider the censure, removal or 
retirement of a Supreme Court justice. Section 18 subdivision (e) however was adopt
e d t o 0 expressly provide that the matter would be decked by judges other than 
fellow Supreme Court justices or superiocourt judges and (2) to prevent he Chief 
Ju Ucc f r L selecUng he judges to beassigned to h e a t h e mat te -Nothing in the 
a d o S n of sec"on 18 ubdivision e) suggests that it was adopTed because a Supreme 
Court composed of all assign 
the mauer authonty 

[Oct. 1979] 

http://Cal.App.3d


MOSK v. SUPERIOR COURT 483 
25 Cal.3d 474; 159 Cal.Rptr. 494, 601 P.2d 1030 

(2) The manner, method, or criteria for selection of duly qualified as
signed judges is within the inherent power of the Supreme Court and 
within the discretion of the Chief Justice in the exercise of her constitu
tional authority to make the assignments.7 Selection of assigned judges 
by lot is a proper method which the Chief Justice may use to avoid 
charges of bias, prejudice, or favoritism in making the selection. (Cf. 
Yelle v. Kramer, supra, 83 Wn.2d 464 [520 P.2d 927].) 

(3) A duly assigned judge pro tempore generally has the same power 
and authority {pro hav vice) as a regular judge of the court to which he 
or she is assigned. (See Fay v. District Court of Appeal (1927) 200 
Cal. 522, 540 [254 P. 896]; see also Metropolitan Water District v. Ad
ams (1942) 19 Cal.2d 463 [122 P.2d 257]; Amos v. Superior Court 
(1960) 182 Cal.App.2d 343, 349-350 [6 Cal.Rptr. 252]; see generally, 
48 C.J.S., Judges, § 99, pp. 1111-1112; 46 Am.Jur.2d Judges, § 254, 
pp. 271-272.) Logically, if one judge assigned to the Supreme Court to 
replace a disqualified Supreme Court justice has the power and author
ity of a Supreme Court justice in the assigned case, including the power 
to cast the decisive vote (see e.g. Metropolitan Water District v Ad
ams, supra, 19 Cal.2d 463; People v. Cheatham (1979) 23 Cal.3d 829 
[153 Cal.Rptr. 585, 591 P.2d 1237], majority opinion by three associate 
Supreme Court justices and three assigned judges; California Hotel & 
Motel Assn. v. Industrial Welfare Com. (1979) ante p. 200 [157 Cal. 
Rptr. 840, 599 P.2d 31], majority opinion by two associate Supreme 
Court justices and four assigned judges), it follows that four or more 
duly assigned judges have the authority to render a valid decision or 
judgment in a case before the Supreme Court.8 

Nevertheless, relying primarily on dictum in Fay v. District Court of 
Appeal, supra, 200 Cal. 522, Justice Mosk argues that there is no con
stitutional authority for a Supreme Court composed only of all assigned 
judges pro tempore, and that such a court has no authority or jurisdic
tion to act. (See also London v. District Court of Appeal (1927) 200 
Cal. 798 [254 P. 907].) In Fay, the Chief Justice, as chairman of the 

7Code of Civil Procedure section 187 provides: 'When jurisdiction is, by the constitu
tion or this code, or by any other statute, conferred on a court or judicial officer, all the 
means necesssary to carry it into effect are also given; and in the exercise of this juris
diction, if the course of proceeding be not specifically pointed out by this code or the 
statute, any sutitable process or mode of proceeding may be adopted which may appear 
most conformable to the spirit of this code." 

8Article VI, section 2, of the California Constitution provides, in part: "Concurrence 
of 4 judges present at the argument is necessary for a judgment." Justice Mosk argues 
that since the word "judge" includes "justice" this provision requires a decision by four 
Supreme Court justices. We conclude, however, that the word "judges," as used in arti
cle VI, section 2, includes assigned judges pro tempore. 
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Judicial Council, had assigned three Los Angeles Superior Court judges 
to sit and hold court as justices of the District Court of Appeal, Second 
Appellate District, Division Two. The order was made pursuant to the 
1926 constitutional amendment of article VI which created the Judicial 
Council and authorized the Chief Justice, as chairman, to assign "any 
judge to another court of a like or higher jurisdiction to assist a court or 
judge whose calendar is congested, ." Division Two of the Court of 
Appeal, Second Appellate District, then ordered the case of People v 
Fay on calendar in that division for hearing and decision by the three 
assigned judges pro tempore. Fay objected and petitioned the Supreme 
Court for a writ of review of these orders and for a writ of prohibition 
to prevent the assigned judges from deciding his case After a review of 
the history of article VI and the purpose of the 1926 a m e n d m e n t 
Supreme Court held that while it was proper for the Chief JustTce o as-
signthTsuperior court judges to the Court of Appeal to assi Division 
Two w?th fcingested calender it was improperfor the C o u r t T A D -
peal toassign Fay's^ case to a pane ofthree assigned judge pro 
temple where the L X Court o'Appeal^^ ustic^in DivSn Two 
weTneither disqual fiedLZblJtZ^noS.in the dec sion Be 
fore reaching this conclLon the c o u ^ S 904 
and 1918 amendm^-of article Via it pertainedt^ the assignmen? of 
i u l L oro TemoSre to t h ^ u D ^ 
A v DZ^aurtofAo^uoram Cal a^on 532 536? In he 
cZlz of that r ^ew 1 cTur t saTS naLs 53*53fr " fnd i t V t 

Idon edgin 1 J S w« JdenSv intendedto he %?£ZZJXtl d f 
vised to reheve c o n ^ 
the Distnc Courts of Appeal for_that thenm«°h needed ffa1™ P^ 
videdI for he maintenance of the man power of both courts by the 
selection of justices pro tempore in each as the emergency required It 
has, however, never been considered nor is it now contended that the 
power then reposed in the justices of the Supreme Court or of the Dis
trict Courts of Appeal to make selections of justices or judges to act m 
the stated emergencies as justices pro tempore, however flexible its op
eration as disclosed in the Reeves case, could be so indefinitely 
expanded as to permit either of these tribunals to so far replace its con
stituent membership as to create or constitute a Supreme Court or a 
District Court of Appeal so far composed of justices pro tempore as to 
exercise the judicial functions of the regularly constituted tribunal. It 
hns never, for examplea been considered, nor is it now contended, that 
unden the teros of the amendments of 1904 or 1918 of the constitution 
relating to pro tempore justices that the members of the Supreme Court 
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or District Courts of Appeal were thereby invested with the power to 
substitute for themselves, acting as a group in the performance of the 
judicial function, another body of men composed of justices pro tern-
pore and as such empowered to exercise the functions of a Supreme 
Court or District Court of Appeal. In other words, it was never intend
ed to provide for the creation of a court pro tempore. To so interpret 
these provisions in said amendments, evidently intended to afford tem
porary and emergency relief, would be to encourage the violation of a 
very vital principle of popular government which is none other than that 
of the right of the people of a commonwealth to have their essential 
rights, liberties, and interests in respect to person and property heard 
and determined by courts of last resort, the constituent membership of 
which is composed of public servants of their own selection. That the 
people might transfer the direct exercise of this selection to those whom 
they may have chosen to administer the functions of our representative 
scheme of government is undoubted, but the text of such transfer, 
whether embodied in a constitution or a statute, should be plain and un
ambiguous." Justice Mosk relies on these statements in Fay to support 
his argument that a Supreme Court composed of a majority or all as
signed judges pro tempore has no authority to act. The statements were 
made, however, with reference to the 1904 and 1918 constitutional 
amendments, which have since been repealed, and they must be read in 
light of the issue whether judges from lower courts could be assigned to 
assist a court with its congested calendar. As we read Fay, it does not 
suggest, and certainly does not hold, that the Supreme Court, composed 
of a majority or all assigned judges pro tempore, has no authority to act 
where, as here, all the regular Supreme Court justices are disqualified. 

In Metropolitan Water District v. Adams, supra, 19 Cal.2d 463, the 
court said that a judge assigned to the Supreme Court does not have 
authority to act in place of a Supreme Court justice who is qualified 
and able to participate in the given action or proceeding. The court also 
recognized, however, that if a full complement of the qualified members 
of the Supreme Court is not available, then the matter may be decided 
by "such justice or justices as may be duly assigned to the court, pro
vided that in no event shall there be more than seven justices acting on 
a particular matter." {Id., at p. 469.) Implicit in this language is a de
termination that Severn justices pro tempore have authority to decide a 
matter before the Supreme Court if the Supreme Court justices are 
disqualified. 

In other states, Supreme Courts composed entirely of assigned judges 
pro tempore have decided cases where all the regular Supreme Court 
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justices were disqualified. For example, in Yelle v. Kramer, supra 83 
Wn.2d 464 [520 P.2d 927], all nine justices of the Washington Su
preme Court disqualified themselves from participating in a mandamus 
proceeding which challenged an initiative measure prescribing salaries 
of certain elected state officials. A provision in the Washington Con¬ 
stitution states: "When necessary for the prompt and orderly adminis
tration of justice a majority of the Supreme Court is empower™to 
authorize judges or retired judges of courts of record of thfa state o 
perform, temporarily, judicial duties in the Supreme Court " (520 
P 2d at p. 9280 Pursuant to this provision, all nine justices of the su-
p erne court assigned an order ^pointing nine retired justices pro 
tempore, who were selected by lot, to decide the case. ? 

In State Board of Law Examiners v. Spriggs, supra, 61 Wyo. 70 
[155 P.2d 285, 287], cert, den., 325 U.S. 886, all the justices (three) of 
the Wyoming Supreme Court disqualified themselves from participat
ing in the case. Pursuant to a provision in the Wyoming Constitution, 
the chief justice assigned three district court judges to sit as members of 
the supreme court to decide the matter. Spriggs objected on the ground 
that the supreme court, consisting of three judges pro tempore did not 
have jurisdiction of the matter. In overruling Spriggs' objection the 
court said in substance, that the constitutional provisionempowered 
ftTchef justice to assign as many district court judgesZ"theTp^Jne 
courtTs necessary to replace supremcourtJustinTwho were Z u a T 
fed oEnable to act t h a T t h e ^ S ^ ^ Z T J ^ I A ^ L SLdteSto 

Similarly, in State ex rel. Longer v. Kositzky (1918) 38 N.D. 616 
[166 N.W. 534], four of the five justices of the North Dakota Supreme 
Court disqualified themselves from ruling on a petition for a writ of 
mandate to compel the state auditor to provide additional compensation 
for members of that court. Four district court judges were assigned to 
the supreme court and they decided the matter. 

Justice Mosk argues that where, as here, all the Supreme Court jus
tices are disqualified, and the Supreme Court need not decide the case 
under the rule of necessity,9 the decision by the Court of Appeal should 

'Under the "rule of necessity" an appellate court consisting of judges who ordinarily 
would be disqualified may nevertheless decide the case if there is no other qualified 
judge or court with exclusive jurisdiction to decide the matter. (See Evans v. Gore 
(1920) 253 U.S. 245 [64 L.Ed. 887, 40 S.Ct. 550]; Atkins v. United States (Ct.Cl. 
1977) 566 F.2d 1028, 1035-1040, cert, den., 434 U.S. 1009 [54 L.Ed.2d 751, 98 S.Ct. 
7m;Brinkley v. Hassig (10th Cir. 1936) 83 F.2d 351, 357; see Johnson v. State Bar 

[Oct. 1979] 



MOSK v. SUPERIOR COURT .487 
25 Cal.3d 474; 159 Cal.Rptr. 494, 601 P.2d 1030 

stand as the decision of the court of last resort. Justice Mosk argues 
that this court should apply the so-called doctrine of "judicial void" as 
applied by the United States Supreme Court when it lacks a quorum of 
qualified justices to decide a given case. When the United States Su
preme Court lacks a quorum of qualified justices, it can either place the 
case on a special docket until it has a quorum (see e.g., United States v. 
Aluminum Co. of America, and North American Co. v. Securities & 
Exchange Commission (1943) 320 U.S. 708-709 [88 L.Ed. 415, 64 
S.Ct. 73]), or, if no quorum is possible, the court may dismiss the ap
peal and thereby affirm the circuit court of appeals judgment (see, e.g., 
Chrysler Corporation v. United States, and Commercial Credit Co. v. 
United States (1941) 314 U.S. 583 [86 L.Ed. 471, 62 S.Ct. 356]; see 
also Cunningham, The Problem of the Supreme Court Quorum (1943) 
12 Geo.Wash.L.Rev. 175; Frank, Disqualification of Judges (1947) 56 
Yale L.J. 605). Where the appeal is directly from a federal district 
court, the case is remanded to the court of appeals for decision.10 

Where the United States Supreme Court lacks a quorum of qualified 
justices, it cannot decide the case because there is no procedure for the 
assignment of justices pro tempore to the Supreme Court to sit in place 
of disqualified justices. By contrast, in this state, as we have explained, 
the Chief Justice has constitutional authority to assign judges from low
er courts to the Supreme Court to replace disqualified Supreme Court 
justices, and therefore it is not necessary for the California Supreme 
Court to adopt the United States Supreme Court's procedure of letting 
the lower court judgment stand. 
(1935) 4 Ca!.2d 744, 760 [52 P.2d 928], recognizing rule.) Justice Mosk argues that 
the Supreme Court need not invoke the rule of necessity since the Court of Appeal had 
jurisdiction and qualified judges to rule on his petition. We agree that the rule of ne
cessity does not apply because there is an alternate method of selecting Supreme Court 
judges to decide the cause. 

i°As enacted in "June 1948, 28 United States Code section 2109 provides: "If a case 
brought to the Supreme Court by direct appeal from a district court cannot be heard 
and determined because of the absence of a quorum of qualified jusiices1, the Chief Jus
tice of the United States may order it remitted to the court of appeals for the circuit 
including the district in which the case arose, to be heard and determined by that court 
either sitting in banc or specially constituted and composed of the three circuit judges 
senior in commission who are able to sit, as such order may direct. The decision of such 

if a majority of ,h= qualiBed j u s t e shall bo of opinion .hat tho c.so cannot bo heard 
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(lb) Accordingly, we conclude that this court, composed of all duly 
assigned judges pro ternpore, has authority to decide the merits of this 
proceeding. 

II 

(4a) Justice Mosk contends that rule 902.5 of the California Rules 
of Court, which authorizes a public hearing of this investigation by the 
Commission on Judicial Performance," is unconstitutional in light of 
California Constitution article VI, section 18, subdivision (f), which re
quires the Judicial Council to make rules which provide for 

"Since the Commission was first established by constitutional amendment in No-
vember 1960, all investigations by, and hearings before, the Commission were required 
to be confidential until the record was filed with the Supreme Court. Because of the 
unprecedented nature of the pending investigation of the Supreme Court justices, how
ever, the Commission asked the Judicial Council, which has the rule-making authorhy 
to modify the confidentiality requirement by amending the rules to allow the Commis
sion's proceedings, "after completion of the preliminary investigation," to be " p S y 
conducted, disclosed or reported, in whole or in part, having due regard for the person
al reputatons and other legitimate interests of the judge or judges and their right to 
due process." The executive committee of the Judicial Council recommended reaction 
of the Commission's request, but the full council adopted rule 902.5 in January 1979 
Rule 902.5 provides: 

"In a proceeding in which the Commission finds that: (!) the subject matter is gener
ally known to the public; (2) there is broad public interest; (3) confidence in the 
administration of justice is threatened due to lack of public information concerning the 
status and conduct of the proceeding; and (4) the public interest in maintaining confi
dence in the judicial office and the integrity of the administration of justice requires 
that some or all aspects of such proceeding should be publicly conducted or otherwise 
reported or disclosed to the public, the requirement of confidentiality may, to the ex
tern determined by the Commission, be modified with respect to said proceeding; and, 
after completion of the investigation, a public hearing shall be held and shall be public
ly conducted. The public hearing shall include the right of all segments of the news 
media to be present and report the proceedings. 

"The Commission's determination shall be based solely on evidence taken at the 
hearing. 

"Such determination to modify may be made at any time after the Commission un
dertakes to conduct an inquiry or investigation, or otherwise to institute such 
proceeding with respect to the subject matter, but only after affording notice and an 
opportunity to be heard on the issue to any judge whose conduct may be called into 
question in such proceeding. [As amended effective Jan. 29, 1979, adopted effective 
Jan 16, 1979. This rule shall apply to any investigation or proceeding of the Commis
sion on Judicial Performance relating to any possible improper conduct of any Justice 
of the Supreme Court of California arising out of (1) any irregularities or delays in 
handling the rLwrcase; (2) any Lgularfties or delays in handling any-other case or 
cases pending before the Supreme K 
causedfor!insfitutedforthe pu rSe of de a K the filing of he CourtTdecision in any 
sucTcaL unt I after the dat^ 
c S d e n L l n formatonr^ 
release of the d e S ^ ^ ^ 
ary 29 979 )]" resolution, January 10. 1979, 
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confidentiality of proceedings before the Commission.12 The Commis
sion, on the other hand, contends that article VI, section 18, subdivision 
(f), gives the Judicial Council discretionary rule-making authority to 
determine when, and under what circumstances, proceedings before the 
Commission shall be confidential, and that the adoption of rule 902.5 
was within the discretionary rule-making authority of the Judicial 
Council. Both parties argue that their respective interpretations of sec
tion 18, subdivision (f), are (1) based on the plain and ordinary 
meaning of the words in that section; (2) supported by judicial and con
temporaneous administrative construction; and (3) consistent with the 
history, intent, and objectives of that section. No reported California 
case has decided this issue. 

The question of confidentiality of proceedings before the Commission 
on Judicial Performance must be considered in light of the Commis
sion's history and the limited scope of its constitutional authority. It 
was, as previously noted, created by constitutional amendment in No
vember 1960. (See Cal. Const., art. VI, § 8.) It has authority to 
investigate complaints of judicial misconduct, a judge's failure or inabil-

•^Articlc VI, section 18, of the California Constitution provides: 
"(a) A judge is disqualified from acting as a judge, without loss of salary, while there 

is pending (1) an indictment or an information charging the judge in the United States 
with a crime punishable as a felony under California or federal law, or (2) a recom
mendation to the Supreme Court by the Commission on Judicial Performance for 
removal or retirement of the judge. 

"(b) On recommendation of the Commission on Judicial Performance or on its own 
motion, the Supreme Court may suspend a judge from office without salary when in 
the United States the judge pleads guilty or no contest or is found guilty of a crime 
punishable as a felony under California or federal law or-of any other crime that in
volves moral turpitude under that law. If the conviction is reversed suspension 
terminates, and the judge shall be paid the salary for the judicial office held by the 

i o ^ ' f A ^ S K 'ZJfrSZSt j u d ^ m c t ^ ""**" " ' 
"(c) On recommendation of the Commission on Judicial Performance the Supreme 

Court may (1) retire a judge for disability that seriously interferes with the perfor
mance of the judge's duties and is or is likely to become permanent, and (2) censure or 
remove a judge for action occurring not more than 6 years prior to the commencement 
of the judge's current term that constitutes wilful misconduct in office, persistent fail
ure or inability to perform the judge's duties, habitual intemperance in the use of 
intoxicants or drugs, or conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute. The commission may privately admonish a judge 

[ n t e k ^ m e T o S inn Z Z ^ S ^ S e w ^ I S e d S l y V ^ 
of appeal. 

"(d) A judge retired by the Supreme Court shall be considered to have retired volun
tarily. A judge removed by the Supreme Court is ineligible for judicial office and 
pending further order of the court is suspended from practicing law in this State. 

"(e) A recommendation of the Commission on Judicial Performance for the censure, 
removal or retirement of a judge of the Supreme Court shall be determined by a tribu-
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ity to perform the duties of a judge, and other conduct prejudicial to 
the administration of justice. (See ante, fn. 12.) (5) The Commission 
does not have the authority to investigate a "court." Its inquiry must be 
limited to misconduct or disability of an individual judge.13 The Com
mission has authority to conduct hearings, make findings of fact (see 
Gov. Code, §§ 68750-68755; Cal. Rules of Court, rules 901-922), and 
recommend to the Supreme Court that a given judge be censured or re
moved or retired from the court. (Cal. Const., art. VI, § 18, subd. (c) ) 
The Commission may privately admonish a judge for improper action 
or a dereliction of duty, but it has no power to censure, remove retke 
or otherwise discipline a judge. It can only make certain recommend"! 
tions to the Supreme Court, which then reviews the evidence a S makes 
its own findings. (Geiler v. Commission on Judicial Qualifications 
(1973) 10 Cal 3d 270 276 [110 Cal.Rptr 201, 515 P 2d 1] SpruanZ 
v Commission on jJdtZQual^lw (1975) 13 Cal 3d 778Till 
Cal RptT 841 523 P2d 1209] ) / S h o S h he Commission's findings 
are given greal weight'by ^ ^ ^ ^ W ^ ^ l ^ ^ 
cent wherf the Commission ^ ^ m ^ ^ x ^ ^ S ^ n 
^ ^ ^ ^ ^ S k ^ T S ^ , to c h a r g e u d g e w h mdi' 
dal misconduct inSUffiCient 6VldenCe C h a r g e * J U d g e Wlth judl" 

The confidentiality of investigations and hearings before the Commis
sion was considered essential to the success of the Commission from the 
outset. As adopted by the people in November 1960, article VI, section 
10b, paragraph three, expressly provided that "[a]ll papers filed with 
and proceedings before the Commission on Judicial Qualifications or 
masters appointed by the Supreme Court, pursuant to this section, 
shall be confidential.."" until the Commission filed the record in the 
Supreme Court.14 The ballot argument in favor of this mearure stated: 
mil of 7 court of appeal judges selected by lot. 

"(f) The Judicial Council shall make rules implementing this section and providing 
for confidentiality of proceedings." 

•^According to certain resolutions adopted by the Judicial Council and the Commis
sion, each body purportedly resolved to investigate the "Supreme Court." As 
Commission counsel has conceded, however, the Commission has no constitutional au
thority to investigate the "Supreme Court" or any other "court." Its investigation must 
be limited to misconduct or disability of a judge. 

l■Mn its entirety paragraph three of former section 10b, article VI, provides: "All pa
per filed with and proceedings before the Commission on Judicial Qualifications or 
musters appointed by the Supreme Court, pursuant to this section, shall be confiden
tial, and the filing of papers with and the giving of testimony before the commission or 
the masters shall be privileged; but no other publication of such papers or proceedings 
shall be privileged in any action for defamation except that (a) the record filed by the 
commission in the Supreme Court continues privileged and upon such filing loses its 
confidential character and (b) a writing which was privileged prior to its filing with the 
commission or the masters does not lose such privilege by such filing. The Judicial 
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"To avoid the unfairness of publicizing complaints of merely disgrun
tled litigants, proceedings before the Commission will not be public, 
unless and until it recommends to the Supreme Court the removal or 
retirement of the judge." 

(6) The confidentiality of investigations and hearings by the Com
mission is based on sound public policy. Confidentiality encourages the 
filing of complaints and the willing participation of citizens and wit
nesses by providing protection against possible retaliation or recrimi
nation. (McCartney v. Commission on Judicial Qualifications (1974) 
12 Cal.3d 512, 521 [116 Cal.Rptr. 260, 526 P.2d 268]; Landmark 
Communications, Inc. v. Virginia (1978) 435 U.S. 829 [56 L.Ed.2d 1, 
98 S.Ct. 1535, 1539].) Confidentiality protects judges from injury 
which might result from publication of unexamined and unwarranted 
complaints by disgruntled litigants or their attorneys (Landmark Com
munications, Inc. v. Virginia, supra), or by political adversaries. 
Confidentiality of investigations by the Commission preserves confi
dence in the judiciary as an institution by avoiding premature 
announcement of groundless claims of judicial misconduct or disability. 
(Landmark Communications, Inc. v. Virginia, supra.) Confidentiality 
of proceedings before the Commission is essential to protecting the 
judge's constitutional right to a private admonishment (see Cal. Const., 
art. VI, § 18, subd. (c), if the circumstances so warrant. When removal 
or retirement is justified by the charges, judges are more likely to resign 
or retire voluntarily without the necessity of a formal proceeding if 
the publicity that would accompany such a proceeding can thereby be 
avoided.15 (Landmark Communications, Inc.- v. Virginia, supra, 
Council shall by rule provide for procedure under this section before the Commission 
on Judicial Qualifications, the masters, and the Supreme Court. A justice or judge who 
is a member of the commission or Supreme Court shall not participate in any proceed
ings involving his own removal or retirement." 

,5The Commission on Judicial Performance has furnished the 

Year 
Complaints 

Filed 

I9AI 

1962 

1963 

1964 

1965 

1966 

1967 

1968 

1969 

1970 

95 

114 

67 

85 

75 

101 

132 

155 

181 

Inquiries 
(some kind of 
investigation) 

23 

23 

40 

32 

38 

33 

48 

48 

46 

33 

Judge 
Contacted 

(This 
breakdown 
not made 
before 
1964) 

18 

29 

29 

}} 

35 

28 

24 

J3I Admonishments 

e following data: 
Resignations 

or 
Retirements 

Public 
Discipline 

4 

6 

10 No 
6 Censures 
4 or 
9 Removals 
5 
2 
4 
2 1 censure 
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435 U.S. 829.)16 Leading writers have recognized that confidentiality of 
investigations and hearings by the Commission is essential to its sue-
cess. (See Frankel, Judicial Conduct and Removal of Judges for Cause 
in California (1962) 36 So.Cal.L.Rev. 72; Frankel, Removal of Judges: 
California Tackles an Old Problem (1963) 49 A.B.A. J. 166, 170; 
Traynor, Rising Standards of Courts and Judges (1965) 40 State Bar 
J. 677, 688; 1965 Rep. of the Com. on Judicial Qualifications to the 
Governor, p. 2.) 

In November 1966, as part of an overall revision of the California 
Constitution, sections 10a arid 10b of article VI were eliminated and re
placed with the present section 18. (See ante, fn. 12.) The revision 
eliminated the language of paragraph three of section 10b, which re
quired that all papers filed with and proceedings before the Commission 
or special masters "shall be confidential" until the record is filed in the 
Supreme Court. The language was replaced by section 18, subdivision 
(e) now subdivision (f) which provides: "The Judicial Council haU 
make rules implementing this section and providing for confidentiality 
of proceedings " The question is whether the peoL of the Sta e of 
California in adopting the 1966 amendment of arUcle VI intended to 
dim nate the constitutional mandate that all proceedings before the 
Comm'Ln shall be confidenUal and t v e s t he Jud ic i a l^unS with 
toionary r u l - m £ \ n g * X o 2 to pmvide for confidentia (T 
nonpubHc) or w b u T p ^ d S S as circuml ancS m ^ t wSrant « 
w h e t h e r t ^ 
requirement substantive change in the confidentiality 

Year 
Complaints 

Filed 

Inquiries 
(some kind of 
investigation) 

Judge 
Contacted 

Preliminary 
Investigation 

(if tabulated) Admonishments 
197! 217 54 42 9 
1972 213 64 49 
1973 197 40 32 II 

1974 247 36 31 
1975 239 48 43 II 
1976 251 63 46 14 
1977 217 53 52 11 

1978 274 72 59 20 

Resignalions 
or 

Retiremenls 
Public 

Discipline 
2 1 censure 

2 
2 2 censures 

1 removal 

3 1 censure 

3 2 removals 

3 
1 1 retirement 

(involuntary) 

3 1 censure 
1 retirement 
(involuntary) 

January 1979 

"In Landmark Communications. Inc. v. Virginia, supra, the Supreme Court noted 
that 47 states, the District of Columbia and Puerto Rico have established by constitu
tion. statute or court rule some type of judicial inquiry and disciplinary procedures, and 
that all these jurisdictions (with the apparent exception of Puerto Rico) provide for the 
confidentiality of judicial disciplinary proceedings, at least until a formal complaint is 
filed with the state Supreme Court or equivalent body. 

8 

7 
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(7) Generally, a substantial change in the language of a statute or 
constitutional provision by an amendment indicates an intention to 
change its meaning. But a mere change in phraseology, incident to a re
vision of the Constitution or statute, does not result in a change of 
meaning unless the intent to make such a change clearly appears. 
{Hammond v. McDonald (1942) 49 Cal.App.2d 671, 681 [122 P.2d 
332]; cf. Tillie Lewis Foods, Inc. v. City of Pittsburg (1975) 52 
Cal.App.3d 983, 1003 [124 Cal.Rptr. 698]; Forde v. Cory (1977) 66 
Cal.App.3d 434, 438 [135 Cal.Rptr. 903].) The Commission concedes 
that article VI, section 18, subdivision (f), mandates that the Judicial 
Council shall make rules which provide for confidentiality of proceed
ings.17 The Commission, nevertheless, argues that when section 18, sub
division (f), is considered in light of the former language requiring 
confidentiality of all proceedings before the Commission, it should be 
construed to mean that not all proceedings before the Commission need 
to be confidential; and that the words "providing for confidentiality" 
vest the Judicial Council with discretion and broad authority to deter
mine when, and under what circumstances, proceedings before the 
Commission shall be confidential. The Commission argues that this is 
the practical and common sense interpretation of this provision. 

As Justice Mosk argues, however, the words "providing for confiden
tiality" must be given their ordinary and usual meaning. (8) The 
words "provide for" are generally used to mean "to take precautionary 
measures" or "to make a proviso" or "to supply or furnish" in view of a 
possible need. (See Webster's New Internat. Diet. (3d ed. 1965) p. 
1827; see also Words and Phrases, "Provide For.") (9) Section 18, 
subdivision (f), requires the Judicial Council "to establish" rules for 
confidentiality of proceedings before the Commission. While the Judici
al Council is delegated discretionary power to establish rules which 
provide for confidentiality, section 18, subdivision (f), does not, on its 
face, give the council discretionary power to make exceptions to the 
confidentiality requirement by authorizing public investigations and 
hearings. 

The Commission disputes this interpretation on the basis that if arti-
,7Ariiclc I. section 26, of the California Constitution provides: "The provisions of this 

Constitution arc mandatory and prohibitory, unless by express words they arc declared 
to be otherwise." This rule of construction applies to all provisions of the Constitution 
and to all branches of the state government, including the judiciary. {Stale Board of 
Education v. Levit (1959) 52 Cal.2d 441. 460-461 [343 P.2d 8); see also Jenkins v. 
Knight (1956) 46 Cal.2d 220. 224 [293 P.2d 6J.) As applied to article VI, section 18, 
subdivision (f), the Constitution mandates that the Judicial Council make rules which 
provide for confidentiality of proceedings before the Commission. 
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cle VI, section 18, subdivision (f), merely means that the Judicial 
Council shall make rules requiring confidentiality in all proceedings 
there would be no need for any rules on the subject. However, a close 
analysis of the confidentiality requirement indicates a number of areas 
where court rules may be helpful or necessary. For example, specific 
court rules may be helpful in resolving such problems pertaining tocon-
fidentiality of discovery procedures in judicial disciplinary proceedings 
(see, e.g., People ex rel. the III. Jud. Inquiry Bd. v. Hartel (1978) 72 

L2d 225 [380 N.E.2d 801]), and whether the judge under investiga
tion may make public statements without violating the confidentiality 
requirement (see e.g., Matter of Buford (Mo. 1979) 577 S W 2d 809 
825) Other jurisdictions with provisions that all proceedings "shall be 
confidential" have adopted rules implementing that requirement (See 
eg £Tconst, art. VI, § 10; Va. Code, § 2 1-37.13.) 

In the McCartney case, the judge under investigation by the Commis
sion claimed a denial of due process in its refusal of his demand that 
certain hearings before special masters be opened to the public. 
{McCartney v. Commission on Judicial Qualifications, supra, 12 
Cal.3d 512 at pp. 518, 520-521.) The Supreme Court rejected his con
tention on review, stating: "Equally unfounded is petitioner's complaint 
that he should have been accorded an open hearing. This state has 
adopted a constitutional policy that proceedings before the Commission 
shall be confidential (Cal. Const., art. VI, § 18, subd. (e), authorizing 
the Judicial Council to 'make rules.. .providing for confidentiality of 
proceedings.') While such a policy undoubtedly was adopted in part to 
protect the particular judge charged with misconduct and might, there
fore, arguably be waived by him, we recognize that the provision for 
confidentiality also protects witnesses and citizen complainants from in
timidation. Inasmuch as confidentiality is constitutionally authorized, is 
based on sound reason, and is imposed in proceedings which are neither 
criminal nor before a 'court of justice' we preceive no impropriety in the 
Commission's refusal to open the hearings before the special masters to 
the public." (12 Cal.3d at pp. 520-521 [citations omitted].) 

The Commission argues that the McCartney court's reference to the 
cited constitutional source as "authorizing the Judicial Council to 'make 
rules.. .providing for confidentiality of proceedings'" supports the view 
that the source invests the Judicial Council with authority to provide 
for exceptions to the confidentiality requirement. The focus is on the 
word "authorizing." The operative portion of the sentence where the 
quoted words appear is the indisputable recital that "[t]his state has 
adopted a constitutional policy that proceedings before the Commission 
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shall be confidential." The words follow this statement in a parentheti
cal citation of the constitutional source of the policy mentioned. Read 
in context, they identify the source but do not interpret it. The single 
word "authorizing" cannot be isolated from the context to import some
thing the court did not say in the operative portion of the sentence. The 
related words used later in the context (".. .confidentiality is constitu
tionally authorized ") convey no broader meaning. The passages 
quoted from McCartney do not support the Commission's interpretation 
of article VI, section 18, subdivision (f). 

The conflicting contentions of the parties point to a latent ambiguity 
in article VI, section 18, subdivision (f).18 (10) Where a provision in 
the Constitution is ambiguous, a court must ordinarily adopt that inter
pretation which carries out the intent and objective of the drafters of 
the provision and the people by whose vote it was adopted. (See Story 
v. Richardson (1921) 186 Cal. 162, 165 [198 P. 1057, 18 A.L.R. 750]; 
Bakkenson v. Superior Court (1925) 197 Cal. 504, 510-511 [241 P. 
874]; Kaiser v. Hopkins (1936) 6 Cal.2d 537, 539 [58 P.2d 1278]; 
State Board of Education v. Levit, supra, 52 Cal.2d 441, 462-463; 
Floodv. Riggs (1978) 80 Cal.App.3d 138, 152 [145 Cal.Rptr. 573].) 
To ascertain the intent and objective of an ambiguous constitutional 
provision, a court may consider official reports of the California Consti
tution Revision Commission (District Election Committee v. O'Connor 
(1978) 78 CaI.App.3d 261, 270 [144 Cal.Rptr. 442]), the record of the 
debates (see State Board of Education v. Levit, supra, 52 Cal.2d at 
p. 462; Pitts v. Reagan (1971) 14 Cal.App.3d 112, 118 [92 Cal.Rptr. 
27]), legislative committee reports (see Jolicoeur v. Mihaly (1971) 5 
Cal.3d 565, 573 [96 Cal.Rptr. 697, 488 P.2d 1]; Miro v. Superior 
Court (1970) 5 Cal.App.3d 87, 99 [84 Cal.Rptr. 874]; Arellano v. 
Moreno (1973) 33 Cal.App.3d 877, 884 [109 Cal.Rptr. 421]), contem
poraneous exposition or interpretation of the provision (Carter v. 
Commission on Qualifications of Judicial Appointments (1939) 14 
Cal.2d 179, 185 [93 P.2d 140]), and written arguments in voter pam
phlets (White v. Davis (1975) 13 Cal.3d 757, 775 [120 Cal.Rptr. 94, 
533 P.2d 222]). 

We have taken judicial notice, pursuant to Evidence Code sections 
459 and 452, subdivision (c), of all material of the California Constitu-

1SA law review writer states: "[A] latent ambiguity is said to exist where the lan
guage employed is clear and intelligible and suggests but a single meaning, but some 
extrinsic evidence creates a necessity for interpretation or a choice among two or more 
possible meanings." (See Note, Constitutional Law: The Doctrine of Latent Ambigu
ities As Applied to the California Constitution (1943) 31 Cal.L.Rev. 203, 205.) 
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tion Revision Commission (Revision Commission) relating to the 1966 
revision of article VI. Those materials include minutes and drafts by the 
Revision Commission, the article VI committee, and the drafting com
mittee which was composed of certain members of the article VI com
mittee.19 An examination of those materials demonstrates that the basic 
objectives of the Revision Commission were to delete provisions which 
were redundant, obsolete, or unnecessary for inclusion in the Constitu
tion, such as procedural matters which could be prescribed or provided 
for by statute or court rule. (Cal. Const. Revision Com., Proposed Revi
sion (1966) p. 82.) The Revision Commission contemplated few sub
stantive changesin article^ VL_ 

The first draft of the proposed revision of article VI was completed in 
June 1964. It proposed no change in the confidentiality requirement as 
stated in then existing section 10b, paragraph three. Later drafts, iden
tified as the first subcommittee draft, a second working draft an 
amended second working draft, and a third working draft also left the 
confidentiality requirement unchanged. 

" M i n u t e s summarizing the discussions engaged in and the decisions reached by the 
commission and its committee on article VI at their respective meetings regarding pro
visions in the drafts mentioned, with specific references to the part icular drafts 
considered at the meetings, are enumerated in the following table:* 

Draft Commission Minutes Committee on Article VI Minutes 
First Draft 
{Juno I. 1964) 

July 30, 1964 srr,.w 
November 5-6, 1964 

First Subcommittee Draft 
(Novembers 1964) 

November 7. 1964 
December 11-12. 1964 

December 10, 1964 
February 12, 1966 

First Working Draft 
(February 28. 1965) 

March 6. 1965 
April 2. 1965 

March 4, 1965 
April 22. 1965 

Second Working Draft 
(April 26. 1965) 

May 7. 1965 May 6. 1965 

Amended Second Working 
(May 10. 1965) 

Draft July 9. 1965 

Third Working Draft 
(July 15. 1965) 

July 29. 1965 

Amended Third Working Draft 
(September 10. 1965) 

September 3, 1965 

Drafting Committee Draft 
(November I, 1965) 

November 18-19, 1965 

Final Commission Draft 
(December I. 1965) 

January 6, 1965 

'Source: Report of the Revision Commission, page 36, prepared for the Joint Rules 
Committee of the California Legislature, by J. Gould, formerly with the Office of Leg
islative Counsel. 
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At a meeting in May 1965, the Revision Commission decided to refer 
the proposed draft of what is now section 18 to the article VI committee 
with instructions to delete procedural portions which could be handled 
by statute. The article VI committee considered the matter and con
cluded that such transfers from the Constitution to statutes would be 
undesirable, and that in the sensitive area of disciplining judges 
the procedural safeguards were sufficiently important to be given "con
stitutional status." 

At a meeting in July 1965, the Revision Commission approved a mo
tion to delete paragraph three of existing section 10b (se&ante, fn. 14), 
and referred the proposed draft to the article VI committee with 
instructions to delete the procedural portions of the draft. At a meeting 
in September 1965, the article VI committee discussed the meaning of 
the word "procedural" and the need for keeping confidential all records 
pertaining to the censure of judges. The article VI committee then ap
proved a proposed draft which included the following provision: "The 
procedure under this section shall be prescribed by rules of the Judicial 
Council. The Judicial Council shall also prescribe rules implementing 
this section and providing for the confidentiality of proceedings hereun-
der." A subsequent draft changed this provision to read: "The Judicial 
Council shall prescribe rules implementing this section and provide for 
confidentiality of proceedings under it." The final draft, which was ap
proved by the Revision Commission, read: "The Judicial Council shall 
make rules implementing this section and providing for confidentiality 
of proceedings." The Revision Commission's only comment on this pro
vision was that it "gives exclusive rule-making power to the Judicial 
Council. It requires the council to make rules implementing the section 
and providing for confidentiality of proceedings before the Commission 
on Judicial Performance." (Cal Const. Revision Com., Proposed Revi
sion (1966) p. 98.) The summary and arguments in the voters pamphlet 
submitted to the electorate in November 1966 did not mention or ex
plain the scope of the Judicial Council's authority to make rules 
providing for confidentiality of proceedings before the Commission on 
Judicial Performance. 

Thus a review of the Revision Commission's materials and minutes 
fails to show that either the commission or the article VI committee 
considered the question whether the Judicial Council should be given 
discretionary rule-making authority to modify, or make exceptions to, 
the existing policy of confidential proceedings before the Commission 
on Judicial Performance. The minutes of meetings of the Revision 
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Commission, and of the article VI committee, show that the constitu
tional language pertaining to the confidentiality requirement was 
changed as part of the Revision Commission's policy of deleting proce
dural matters from the Constitution without changing the substance 
(Cf. District Election Committee v. O'Connor, supra, 78 Cal.App.3d 
261, 270.) The Revision Commission concluded that the Constitution 
should expressly require the Judicial Council to make rules which pro
vide for confidentiality of proceedings before the Commission on 
Judicial Performance. The Revision Commission did not contemplate 
that section 18, subdivision (e), now subdivision (f), would give the Ju
dicial Council discretionary rule-making power o authorize public 
investigations and hearings by the Commission on Judicial Performance 
as circumstances might warrant. 

Moreover, the Judicial Council itself did not immediately contem
plate that article VI, section 18, subdivision (e), (now subd. (f)), gave it 
authority to modify the constitutional policy requiring confidentiality of 
proceedings before the Commission on Judicial Performance. (See Judi
cial Council of Cal., AnnualRep. (1967) p. 88.) Within four days after 
the electorate approved the proposed revision of article VI in November 
1966, the Judicial Council adopted rule 902, which provided that all pa
pers filed with and proceedings before the Commission, or before the 
masters appointed by the Supreme Court, shall be confidential until a 
record is filed by the Commission in the Supreme Court. This rule was 
adopted to continue in rule form, without change in substance, the con
fidentiality requirement as formerly stated in the Constitution. (Op. cit., 
supra, at p. 151.) 

Effective July 1, 1971, the Judicial Council amended rule 902 by 
adding subdivision (b), which authorizes the Commission to release in
formation regarding its proceedings under limited circumstances. Rule 
902(b) was further amended in 1977 and 1978.20 The Commission ar-

20Rule 902(b), California Rules of Court, provides: "The Commission may release 
information regarding its proceedings under the following circumstances: 

"(1) If a judge is publicly charged with involvement in proceedings before the Com
mission resulting in substantial unfairness to him, the Commission may, at the request 
of the judge involved, issue a short statement of clarification and correction. 

"(2) If a judge is publicly associated with having engaged in serious reprehensible 
conduct or having committed a major offense, and after a preliminary investigation or 
a formal hearing it is determined there is no basis for further proceedings or recom
mendation of discipline, the Commission may issue a short explanatory statement. 

"(3) When a formal hearing has been ordered in a proceeding in which the subject 
matter is generally known to the public and in which there is broad public interest, and 
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gues that these amendments of rule 902 indicate that the Judicial 
Council construed article VI, section 18, subdivision (f), to mean that it 
had authority to modify the constitutional policy requiring confidential
ity of proceedings before the Commission, and that the council's 
contemporaneous construction is persuasive in determining the scope of 
the council's rule-making authority. (11) The Commission relies on 
the established rule that the contemporaneous administrative construc
tion of an enactment by those charged with its enforcement and 
interpretation is entitled to great' weight unless erroneous or unautho
rized (Wilkinson y . W o r k ^ ( ^ A ^ Bd W7 1? Ca 13d 
491 501 138 Cal Rptr 696 564P2dI 848] ) However the uldmate 
determination of he meaning of tev^ton^rithite^ 
( S ^ r ^ w L i S (1™?7)67 Cal 2d 7 3 3 ^ 7 4 8 [ 6 C d Rptr 68*433 
R2d 697]'.) 

(4b) We conclude that in light of the history and purpose of article 
VI, section 18, the limited scope of the Commission's authority to inves
tigate judicial misconduct, the strong public policy in favor of 
confidential investigations by the Commission, and the absence of any 
indication that the people of California intended to change the constitu
tional requirement of confidentiality by revision of article VI in 1966, 
the Judicial Council has authority to adopt rules which provide for con
fidentiality but it does not have the pwer to authorize public 
investigatfons and hearTngs before Ihe C o m E L RuL 902 5 is £ a £ 

confidenTklit^^ ̂  ^ T i ^ ^ U ^ ^ ^ J ^ ^ Z h ^ 
com^Tedto.testify at a public hearing ^ ^ O ^ ^ ^ C ^ P : 

in which confidence in the administration of justice is threatened due to lack of infor-
mation concerning the status of the proceeding and the requirements of due process, 
the Commission may issue one or more short announcements confirming the hearing, 
clarifying the procedural aspects, and defending the right of a judge to a fair hearing. 

"(4) If a judge retires orresigns from judicial office following institution of form! 1 
proceedings, the Commission may, in the interest of justice or to maintain confidence 
in the administration of justice, release information concerning the investigation and 

"(5) Upon completion-of an investigation or proceeding, the Commission shall dis
close to the person complaining against the judge that after an investigation of the 
charges the Commission (i) has found no basis for action against the judge, (ii) has 
taken an appropriate corrective action, the nature of which shall not be disclosed, or 
(iii) has filed a recommendation for the censure, removal, or retirement of the judge. 
The name of the judge shall not be used in any written communication to the com
plainant unless the record has been filed in the Supreme Court." 

^'Counsel has represented that Justice Mosk has testified at a private hearing before 
the Commission in this matter. The confidentiality requirement precludes the Commis
sion from releasing Justice Mosk's confidential testimony to the public. 
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III 

In an amici curiae brief in support of the Commission on Judicial 
Performance, the Union Tribune Publishing Company (a division of the 
Copley Press, Inc.), the California Newspaper Publishers Association 
Inc., and the San Jose Mercury News argue that the pending investiga
tion, which was open to the public before Justice Mosk challenged the 
constitutionality of rule 902.5 in court, should be completed at public 
hearings in order to maintain public confidence in the integrity of the 
Supreme Court and the judicial system. No such purpose warrants devi
ation from the constitutional requirement of confidentiality established 
by the people of this state. Amici euriae further argue that the hearings 
should be continued in public because the focus of the Commission's in
vestigation is the conduct of the Supreme Court as an institution and 
not an investigation into the conduct of the justices. As we have pre
viously stated, however, the Commission has no constitutional authoritv 
to investigate the "Sup erne Court" or any "court " The scope of its a t 
hority is limited to investigations of misconduct or ^m*<SXd*c 
seante fn 12 13) and those inv^stSation mmtoo^ly^Stl 

(12) Amici curiae also argue that Justice Mosk should be precluded 
from asserting the constitutional requirement of confidentiality because 
he delayed the filing of his petition for a writ of mandate until after 
commencement of the public hearings he challenges. The record shows, 
however, that Justice Mosk delayed the filing of his petition at the re
quest of the Commission, and that he had advised the Commission of 
his present position well in advance of the public hearings. The perti
nent sequence of events was as follows. 

Shortly after the election in November 1978, the Chief Justice asked 
the Commission to investigate news media reports that certain contro
versial decisions had been improperly delayed until after the election. 
The Chief Justice also asked the Commission to issue a public report of 
its investigation, pursuant to rule 902(b)(2). In December the Commis
sion asked the Judicial Council to adopt a rule which would modify the 
rule requiring confidential proceedings before the Commission. In Janu
ary the Judicial Council adopted rule 902.5. In a letter dated February 
15, 1979, and addressed to the Commission chairman, Justice Mosk 
stated his opinion that the Judicial Council is not constitutionally em
powered to authorize public hearings before the Commission, and that 
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the Commission has no authority to proceed with any inquiry except in 
confidence. The Commission, nevertheless, proceeded with a prelimi
nary investigation and, in April, made the findings required by rule 
902 5 and decided to proceed whh a public hearing. In another letter 
dated May 9, 1979, and addressed to the Commission chairman, Justice 
Mosk again objected to a public hearing on the ground that it would 
violate article VI, section 18, subdivision (f). 

On or about June 11, all seven justices of the Supreme Court (and 
other court personnel) were served with subpoenas to appear as wit
nesses at the public hearing scheduled to begin on June 18. On or about 
June 13, Justice Mosk informed Commission counsel that if he were re
quired to testify in public he would challenge the constitutionality of 
the public hearing by filing a petition for a writ of mandate in the supe
rior court. A copy of the petition was apparently delivered to 
Commission counsel on that date. Pursuant to an understanding with 
Commission counsel, Justice Mosk delayed filing the petition until the 
Commission decided if and when Justice Mosk would be ordered to tes
tify. The Commission proceeded with the public hearing, which received 
extensive coverage in the news media. Five of the Supreme Court jus
tices and a number of court personnel testified in public. Justice Mosk, 
the last Supreme Court justice on the list of witnesses, was scheduled to 
appear before "the Commission on July 9. He filed his petition for a writ 
of mandate on July 6, and the superior court denied it on July 12. His 
petition to the Court of Appeal was granted on July 17. The public 
hearing before the Commission terminated on that date. Justices Mosk 
and Newman subsequently testified at a Commission hearing which was 
closed to the public. In these circumstances, there is no merit to the 
assertations by amici curiae that Justice Mosk delayed his challenge of 
the constitutionality of rule 902.5. 

IV 

Appearing as amici curiae, the San Francisco Bar Association and 
the California Attorneys for Criminal Justice argue that if this court 
declares rule 902.5 unconstitutional, the court should also determine 
whether the Commission may publicly announce its findings and con
clusions in this matter pursuant to rule 902(b). (See ante, fn. 20.) The 
narrow issue decided by this court is whether article VI, section 18, sub
division (f), of the Constitution precludes the Judicial Council from 
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adopting rules, such as rule 902.5, which authorize public investigations 
and hearings by the Commission. The constitutionality of rule 902(b) is 
not an issue before this court, and we decline to express our views on 
the constitutionality of all the provisions of that section. (13) Because 
of the public importance of the question raised by amici curiae, we will 
nevertheless state that where a Commission investigation of alleged ju
dicial misconduct is known to the public, as in the present case, the 
Commission may report the results or status of the investigation to the 
public without violating the constitutional requirement of "confidential
ity of proceedings." Article VI, section 18, subdivision (f), prohibits 
public hearings and public report of testimony and other evidence pre
sented to the Commission. It does not preclude either the Commission 
or a judge under investigation from publicly announcing the results of 
an investigation already known to the public. 

Let a peremptory writ of mandate issue directing the Los Angeles 
County Superior Court to vacate the order entered in the case of Mosk 
v. Commission on Judicial Performance, No. SOC 55720, on July 12, 
1979, and to enter a new order quashing the Commission's subpoena of 
Justice Mosk in C.J.P. No. 3012. 

On November 15, 1979, the opinion was modified to read as printed 
above. 
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